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- The MAILING DATE of this communication appears on the cover sheet with the correspondence address 



MONTH(S) FROM 



Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3_ 

THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136 (a). In no event, however, may a reply be timely filed 

after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will 

be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this 

communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 

- Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 

earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 ) jxj Responsive to communication(s) filed on Mar 8, 2002 . 



2a) Ix) This action is FINAL. 



2b) □ This action is non-final. 



3)D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11; 453 O.G. 213. 



Disposition of Claims 
4)K Claim (s) 24-33, 35, 36, 38, 41, 42, and 44-46 



4a) Of the above, claim(s) 
5)D Ciaim(s) 



6) 53 Claim (s) 24-33, 35, 36, 38, 41, 42, and 44-46 

7) D Claim(s) 

8) D Claims 



is/are pending in the application. 
_ is/are withdrawn from consideration. 

is/are allowed. 

is/are rejected. 

is/are objected to. 



are subject to restriction and/or election requirement. 



Application Papers 

9)D The specification is objected to by the Examiner. 

10) D The drawing(s) filed on is/are objected to by the Examiner. 

1 1) D The proposed drawing correction filed on is: a)D approved b)D disapproved. 

1 2) D The oath or declaration is objected to by the Examiner. 

Priority under 35 U.S.C. § 119 

13) D Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d). 
a)D All b)D Some* c)D None of: 

1. □ Certified copies of the priority documents have been received. 

2. □ Certified copies of the priority documents have been received in Application No. 



3. □ Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
*See the attached detailed Office action for a list of the certified copies not received. 

14)D Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 1 19(e). 



Attachment(s) 

15) □ Notice of References Cited (PTO-892) 

1 6) O Notice of Drsftsperson's Patent Drawing Review (PTO-948) 

17) O information Disclosure Statement(s) (PTO-1449) Paper No(s). 



18) 0 Interview Summary (PTO-413) Paper Nols). 

19) Q Notice of Informal Patent Application (PTO-1 52) 

20) □ Other: 



U. S. Patent and Trademark Office 

PTO-326 (Rev. 9-00) 
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DETAILED ACTION 

The amendment filed March 8, 2002 is acknowledged and has been entered. Claims 24- 
33, 35, 36, 38, 41, 42, and 44-46 have been examined on the merits. 

The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 



Claims 24-33, 35, 36, 38, 41 , 42, and 44-46 are/stand rejected under 35 U.S.C. 112, first 
paragraph for the reasons set forth in the previous Office action which are restated below. 

The specification, while being enabling for an article of manufacturer having the unusual 
disclosed/claimed functional effect (increasing and/or decreasing blood flow to the vagina) 
comprising the particular commercial odorants (see, e.g., page 12, lines 1-13 of the instant 
specification) and/or mixtures thereof instantly demonstrated, does not reasonably provide 
enablement for an article of manufacturer having the unusual disclosed functional effect 
comprising any undefined odorant therein and/or mixtures of subjective odorants instantly 
claimed. The specification does not enable any person skilled in the art to which it pertains, or 
with which it is most nearly connected, to make and/or use the invention commensurate in scope 
with these claims. 



Claim Rejections - 35 USC § 112 
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Based upon Applicant's response and Declaration of July 6, 2001 in copending parent 
Application No. 09/21 1,507, it is deemed that Applicant has reasonably demonstrated that the 
particular commercial odorants (see, e.g., page 12, lines 1-13 of the instant specification) act to 
alter blood flow to the vagina via inhaling an effective amount thereof. However, the claims 
encompass an article of manufacturer designed for such unusual use comprising any undefined 
odorant and/or the various mixtures of subjective odorants instantly claimed which is clearly 
beyond the scope of the instantly disclosed invention. The instantly claimed odorants are highly 
subjective with respect to the actual odors being encompassed and, thus, are not enabled - e.g., 
based upon the ingredients within a given recipe of pumpkin pie or banana nut bread, numerous 
distinct odors particular to that given recipe would be emitted therefrom. This is also the case for 
baby powder, which is actually talc to which a particular perfume is added and which varies by 
commercial manufacturer; and is also the case for cucumber (e.g., based upon the brand, species, 
age/ripeness, geographic location in which it is grown, etc.), licorice-based odorants (e.g., Good 
and Plenty™ has a distinct odor from that of some other licorice based products such as anise), 
and chocolate (e.g., milk chocolate has a distinct odor from dark chocolate). In addition, it is 
noted in several instances of the instant disclosure that using the same odorant or mixture of 
odorants which cause an increased blood flow to the vagina to some females also cause a 
decrease in blood flow to the vagina in other females. Further, as disclosed by Doty 
(Philadelphia Sensorics, 1983), there are numerous variables such as an individual's occupation, 
general health, psychological state, and age which play a role in assessing sensory function of 



• 
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smell (see, e.g., pages 16-18). Therefore, altering blood flow to the vagina via the inhalation of 
such odorants, including the undefined odorant (see, e.g., claim 25) and/or the mixtures of 
broadly defined odorants instantly claimed, is considered to be highly unpredictable between 
females based upon such variables. 

Accordingly, it would take undue experimentation without a reasonable expectation of 
success for one of skill in the art to prepare and use an article of manufacture having the unusual 
disclosed/claimed functional effect, other than using one of the particular demonstrated 
commercial odorants or mixtures thereof, in an amount effective to provide the claimed alteration 
in blood flow to the vagina. 

Applicant's arguments have been carefully considered but are not deemed to be 
persuasive of error in the rejection. Applicant argues that the odorants recited in the claims are 
clear in their meaning and the present disclosure of their commercial sources and working 
example is more than adequate for enablement. However, although the instantly disclosed 
particular commercial odorants and mixtures thereof are enabled, undefined and/or 
non-commercial subjective odorants thereof are not for the reasons set forth above. 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 



The specification shall conclude with one or more claims particularly pointing out and 
distinctly claiming the subject matter which the applicant regards as his invention. 
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Claims 24, 26-33, 35, 36, 38, 41, 42, and 44-46 are/stand rejected under 35 U.S.C. 112, 
second paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

The metes and bounds of the mixtures of subjective odorants instantly claimed are not 
clearly nor adequately delineated making the claims unclear. For example, based upon the 
ingredients within a given recipe of pumpkin pie or banana nut bread, numerous distinct odors 
particular to that given recipe would be emitted therefrom. This is also the case for baby powder, 
which is actually talc to which a particular perfume is added and which varies by commercial 
manufacturer; and is also the case for cucumber (e.g., based upon the brand, species, 
age/ripeness, geographic location in which it is grown, etc.), licorice-based odorants (e.g., Good 
and Plenty™ has a distinct odor from that of some other licorice based products such as anise or 
other products having licorice as a base in combination with other ingredients), and chocolate 
(e.g., milk chocolate has a distinct odor from dark chocolate). The subjective nature of the 
mixtures of recited odorants (any of which is deemed essential in terms of adequately defining 
these particular active ingredients within the claimed article of manufacture) causes these claims 
to be very ambiguous and unclear. 

Applicant's arguments have been carefully considered but are not deemed to be 
persuasive of error in the rejection. Applicant argues that the odorant characteristics recited in 
the claims are well understood and suitable odorants are those that are capable of altering blood 
flow to the vagina via inhalation by a female. However, such odorants are not deemed to be 
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well understood nor clearly delineated for the reasons set forth above. In addition, Applicant 
argues that other issued patents claim various odorants for methods of treatment. However, the 
this argument is not deemed persuasive for two reasons. Firstly, the merits of the instant 
application, including the Office actions of record, stand on their own. Secondly, this argument 
is not relevant to the instant teachings with respect to odorants having the unusual functional 
effects as instantly disclosed/claimed. 



Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this final action and the advisory action is not mailed until after 
the end of the THREE-MONTH shortened statutory period, then the shortened statutory period 
will expire on the date the advisory action is mailed, and any extension fee pursuant to 37 
CFR 1.136(a) will be calculated from the mailing date of the advisory action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
final action. 
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Conclusion 



No claim is allowed. 



The prior art made of record and not relied upon is considered pertinent to applicant's 



disclosure. 



Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to Christopher R. Tate whose telephone number is (703) 305-71 14. If 
attempts to reach the examiner by telephone are unsuccessful, the examiner's supervisor, Michael 
Wityshyn, can be reached at (703) 308-4743. The Group receptionist may be reached at (703) 
308-0196. The fax number for art unit 1651 is (703) 308-4242. 




Christopher R. Tate 

Primary Examiner, Group 1651 



